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Miſs Marion Wilſon Dibobrer'o of. 8 
decealed Thomas N. yy” Brewer 
Burgeſs of Edinburgh. 7. @ 


Lauder received a Commiſſien from his Majeſty to 
the Office of the Keeper of the Regiſter of Saſines 
and Reverſions ſor the Town of Lauder, Bailliarie of. 

Lauderdale and Sheriffdom gþ Berwick, with the Fees and 

Emoluments thereof. The Commiſſion is for Life, and 

bears in it a Power to Alexander . alconer to appoint a Depute 

or i to act for him. 

In July 1742, the Memorialiſt had the Misfortune to grant 

a Factory to Alexander Falconer, toxaplift ſome Rents which 

were left to her in his Neighbourhoed, as a Fund for her own | 

Living, and for ſatisfying certain Burdens charged thereon. | 
He got this Truſt and Commiſion on Condition he 

ſhould make juſt Compt Reckoping and Payment as 
often as required. In this he altogether tailed for near four 
ears; and, on the 5th June 1746%he was with great Dif- 
culty brought to ſettle an Accompt, and give Bill for the 
Balance of his Intromiſſions, to the Amount of L. 873. 11. + | 
Wc, after deducing 5 per cent of Factor- fee. 

The Memorialiſt attempted perſonal Diligence, and in 
virtue of it recovered only to the Value of about four 
Pounds, which did little more than pay her Expenees. 
\nd ſhe deſiſted from that Courſeꝶ upon the moſt ſolemn 
Alurances given 40 Mr 3 in his Letters in February 


aud 


7 the Year 1742, Alexander 3 ee of 
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and March 1747, not only that within a few Months he 
would make a conſiderable Payment, out of a particular 
Fund he conſcended on, but likeways, that he ſhould an- 
nually give her, at leaſt, fix or eight Pounds yearly out 
of the Emoluments of his Office aforeſaid. In thoſe Letters 
he pretends to expreſs, he was very ſenſible how much he 
had injured the Memorialiſt, notwithſtanding the Lenity 
| ſhe had ſhown to him; and therefore, that he was bound 
in Honour and Gratitude to do her all the Juſtice in his 
Power, and to extinguiſh the Debt by Degrees: And he | 
concludes one of theſe Letters, by telling the Memorialiſt 
That it was great Goodneſs in her to accept of eight 
Pounds a-Year;z and then adds, I will certainly be the 
greateſt Villain in Life, if I do not in the moſt grateful | 
Manner make juſt Retaliation. 

Theſe ſtrong Profeſſions have not produced the Memo. 
rialiſt one Shilling: All ſhe could get after the Lapſe of near 
twelve Years, was a Bond of Corroboration of the Debt, of 
Date 3oth Auguſt laſt, owning L. 1300. Scots to be then 
due after deducing the aforeſaid partial Payment; and the 
Memorialiſt being infoymed, that the Creditors of Perſons 
holding the very ſame Sort of Office that Mr Falconer hold; 
had recovered great Part of their Money by adjudging 
the ſame, ſhe reſolved to follow the ſame Courſe. 

And this ſhe was the rather encouraged to do, that on 
inquiring into the Extent of the Emoluments of the Office, | 
ſhe was credibly informed, that were it under right Manage- 
ment, and kept in a Place ſo centrical as would be con- 
venient for the Inhabitants of the extenſive Shire for 
whoſe Convenience it was inſtituted, three Times the 
Number of Regiſtrations that now are would in that 
Caſe be entered in it, and which at preſent the Lieges in 
thoſe Parts are, for Want of ready and convenient Service, 


obliged to carry to the general Regiſter, 1 3 
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Thus a Proſpect opened to the Memorialiſt for raiſing a 
Fund, which would enable her, not only to pay a Subſtitute, 
but likeways to afford ſomething to her unhappy Debitor, 
perhaps as much as he has been in uſe to draw in the re- 
mote Corner in which he at preſent indiſcreetly manages 
the Office. 5 

Thus far the Memorialiſt has preſumed to explain her 
Motives and Intention in bringing the Action of Adjudi- 


cation of the aforeſaid Office. It came in courſe of the 


Rolls before the Lord Kaims Ordinary, and Mr Falconer let 
Decrcet in abſence go againſt him on the 20th December 
laſt, 

But afterwards he gave in a Repreſentation, in which he 
contended, That as in the Gift as well as in the Exercion of 
the Office in queſtion, there was a delectus perſonæ, and as 
the Office went neither to Heirs nor Aſſigneys, it was not 
adjudgeable : And a Debate having followed before the 
Lord Ordinary, his Lordſhip judged the Queſtion, Whether 
ſich an Office is adjudgeable? to be of conſequence in Point 
of Precedent; and therefore ordered Memorials to be 
given in upon it to the Court. The following is humbly 


offered on the Part of the Purſuer. 


The Memorialiſt apprehends it is a Rule of Reaſon, 
and of the Common Law of Scotland, that no Perſon 
ſhall be allowed to hold an Eſtate which his Creditors ſhall . 
not be allowed to attach. 

This is carried fo far in the Law of Scotland, that although 
in the Roman Law, and in the Eugliſ̃u Law, a mere Pro- 
hibition to alienate would have ſaved from Attachment, 


yet in the Law of Scotland this will not do; and nothing 


will fave in the Law of Scotland from attaching, but an Ir- 
ritancy of the Contraveener's Right, whereby the Debitor's 
Right being made to ceaſe, the Creditor's Right muſt ceaſe 
like ways. 

And 


. 

And the Rule of Law Judges extend beyond the Leiter 
of it by Interpretation; for though the different Statutes 
which gave Attachments of real Eſtates refer in the Words 

of the Statutes only to Lands, yet the Judges have expiain- 
ed Lands to be real Eftates, though not conſiſting of Lands, 
and have accordingly allowed them to be adjudged in the 
ſame Manner with Lands. 

On this Footing a great Variety of different Offices haye 
been allowed to be adjudged in the Law of Scotland, as the 
Oflices of heretable Sheriff, of Stewart, of Conſtable, of 
Forreſter, of Coroner, of Mayor, of Juſticiar, of Baillic, 
of Chamberlain, of King's Printer, of King's Uſher. 

And upon the ſame Footing, on the 28th 7% 1750, 
Andrew Dick Merchant in Glaſgow adjudged from Hh 
Crawfurd Writer there the Office of Keeper of the Re- 
giſter of Saſines for the Shire of Renfrew, Regality of 
Glaſgow, and Regality of Paiſley, and Dues, Profits and 
Emoluments thereof; which Office was in every Reſpet 
fmilar to the preſent one; it was for Life, and it borea 
Power of Deputation: And Gavin Lawſon Cordiner in 

Braebead of Cathcart led another Adjudication againſt the 

iaid Hugh Crawfurd, and John Barns Merchant in Glaſoru 

a third that Year, and Mrs fun Cochran another in the 

1753 ; in virtue of which Adjudications theſe ſeveral Ad- 

judgers draw the Profits of Hug) Crawfurd's Office at this 
Day. 5 

As the above Rule of Law is general, and uncontrovert 

able in the Law of Scotland, the Difficulty, if there is any 

in this Caſe, muſt ly in the Objections pleaded by the De- 

fender, which would make an Exception from the general 

Rule of Law neceflary in favour of this particular Office, 

and all Offices of the ſame Denomination and Circum-, WF «;, 
ſtances. | - | 
it. Ob The Defender's firſt ObjeQion is, That in his Majeſty's of: 


len. Choice of Keeper of the Regiſter of Saſincs _ - a 
| diele 
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gelectus perſonæ, and that in the Execution of this Office, 
from the Conſequence of it to the Country, there muſt 
likeways be a delectus perſone ; Which thereſore cannot be 
communicated to any Chance Adjudger, whom his Majeſty 
might have thought unworthy to chuſe, and who may be 


| incapable of executing the Office. 


It is anſwered, Im, Though political Prudence on the one 
hand, and Juſtice on the other, may ſometimes draw diffe- 
rent Ways, in laying certain Offices open to be carried off 
by Creditors, yet this Office is not one of them. It would 
be very improper that the King ſhould have an Officer of the 
Army put in upon him in place of one who had run himſelf 
in Debt, ora Judge of a high Court, or an Officer of the 
Revenue : In theſe Caſes there 1s a certain Courage, or 
Knowledge, Education and Cuſtom, required to form a 
Man for the Duties of theOffice, and which a Chance Credi- 
tor is incapable of fulfilling. And in the ſame Manner, 
when an Office of Dignity is attended with the ennobling of 


Blood, as is the Caſe of a Peerage; there political Pru- 


dence, and a certain yielding of the Minds of Mankind 
to the Ideas of Decorum, bars the Poſlibility of the 
Transfer. But theſe don't create a general Rule, that Offices 


cannot be adjudged; on the contrary, they are only, for 


very neceſſary Reaſons, particular Exceptions from the ge- 
neral Rule, That Offices can be adjudged. 

And in this View it is plain, that the Office in queſtion 
requires no Degree of Capacity; it requires only that of 


a faithful Tranſcriber; and when the Commiſſion impow- 


ers the Defender to name any third Perſon he pleaſes to 
act as his Depute, it does not appear that any extraordinary 
delectus perſonæ has been in view in the Nomination. 

245, In the Nomination of an heretable Sheriff, a Juſti- 
ciar, a King's Printer, and Uſher, and in the Conſtitution 
of twenty other Offices and Rights, there are a Variety 
of Inſtances in the Law of Scotland, in which the delettus 


Pei ſonæ 


CS) 
per/ſone is much ſtronger than in the preſent Caſe ; and yet, 
in all theſe Caſes, it has been allowed to be diſappointed for 
the Favour of Creditors, and for the Sake of a more 
enlarged Juſtice : When the Office of a Sheriff, on whom 
the Honour and Property of his Fellow-Subjects depended, 
has been ſo often allowed to be adjudged ; it is not a little 
odd to ſay, That the delectus perſonæ in the Choice of a Keey- 
er of Regiſter of Saſines has been a more material Object 
to Government. | 

Nor does it make any Difference, that in many of theſe 
| Caſes the Rights have been given to Heirs, whereas this 
Office has only been given to the Defender himſelf; from 
which it is inferred, that there is a more immediate deledus 
peiſonæ in the latter Caſe than in the former: For the Me- 
morialiſt apprehends, that when the King's Favour, or any 
body's Favour, goes fo far as to give an Office or a Right 
to a Man's whole Family, that the delectus in favour of the 
Family is as ſtrongly to be preſumed, as when he gives it 
only to one, it is to be preſumed in favours of that one. 
3tio, But what removes the Objection intirely is, the 


Power contained in the Commiſſion to the Defender to 


name a Depute for him. He may chuſe any one, more ih 
literate and more unfit than any Creditor can be ; and there- 
fore, when the Grant gives the Defender a Power to name 
any one, it could not be the Intention of it to impower him 
to receive every body, and yet to exclude his own lawful 
Creditors. In moſt Inſtances the Force of Law operates 
where the voluntary Deed of the Perſon affected by it could 
not operate: But this Interpretation would make Things 
take a contrary Courſe ; it would be giving a ſtronger Et- 
fc to the Deed of the Perſon than to the Deed of the Law, 
and it would be enabling him to diſappoint the Law, 
when it does not appear there is any Reaſon for ſo particu 
lar a Privilege, „ 
Suppoſe that the Defender ſhould become incapable to 


officiate by Lunacy, or Sickneſs, or Impriſonment upon 
— Bankruptcy, 
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Bankruptcy, yet ſtill, though he could no longer act by 
himſelf, he could ſtill be ated for by a Depute ; and in 


r 
C {ome of theſe Caſes he would be ated for by a Depute ap- 
j pointed by the Law. And, with Submiſſion, when, by 


„ contracting Debt, he gives Room for his Creditors to incapa- 
e MW citate him to act, by adjudging his Oilice from him, there 
- WW docs not appear any Reaſon why the Law fhould be hin- 
t WW dcercd from giving a Creditor Power to have his Office of- 
| ficiated for him in the Caſe of his legal Incapacity, more 
© chan it ſhould be hindered to have him officiated for upon 
s bis natural Incapacity. 
n And when, under this Power of Deputation, your Lord- 
is WW {hips give a Power to the Creditor to name a Depute to 
z- WM officiate for the Debitor, who, by his legal Incapacity, has 
y boſt the Power of naming for himſelf ; your Lordſhips will 
it MW go exactly in conformity to the general Plan of the Lau- 
ic both of England and of Scotland. Some Lands and Manours 
it in Englund are holden of the Crown by the Tenure of Grand 
IF Serjeanty ; that is, for Performance of an Office about the 
ix King or his Court, ſuch as Champion, Uſher, Cup-bearer, 
o or the like: And when any Incapacity of the Perſon in the 
l- Right happens, which bars the Exerciſe, the Right con- 
& WM tinucs with the Party, and a Deputy is named for the Ex- 
ie ol erciſe, | 
m So, at the Coronation of Richard II. of England, John 
ul Viliſbire Citizen of London was in the Right and Title of 
es certain Lands holden of the Crown by Grand Serjeanty ; 


Id to wit, to hold a Towel when the King ſhould- waſh his 
Hands before Dinner the Day of his Coronation. The Ci- 
* zen preferred his Petition to the Lord High Steward, pray- 
ing he might be admitted to do this Otlice ; and although, 
by the Judgment, he was not admitted himſelf, by reaſon 
he was a Citizen having no Dignity, yet he was allowed 
to perform the Office by Edmund Earl of Canterbury his 
Deputy, who did accordingly perform it in the Right of 
the Citizen. | | 

I At. 


Cole, 1ſt 
Inſt. 107, 
108. 
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At the ſame Coronation a Petition was exhibited by one 


who held certain Lands by Grand Serjeanty, to find the 


King at his Coronation a Glove for his Right-hand, and to 
ſupport the King's Right-hand the fame Day, while he held 
it in the Verge-royal. The Petitioner, by the Judgment 
given, was admitted to perform the Office claimed, upon 
his fi. t taking upon him the Order of Knighthood; and 
accordingly, for that Effed, the King created him a Knight 
upon the Tueſdiy preceeding the Coronation, 

Any the Wife of Sir John Haſtings Earl of Pembroke, who 
held the Manour of Aſpley in Norfolk of the King by Grand 
Serjeanty, to perform the Office of the Napery at his Co- 
ronation, was adjudged to make a Deputy, becauſe a Wo. 
man could not do it in Perſon; and thereupon ſhe depute 
Sir Thomas Blount Knight, who performed the fame in her 


Right. 


And ſo in the Caſe of 7ohn Son and Heir of John Haft 
ings Earl of Pembroke the Judgment is, Audita Oe intelledls 
Billa prædicta, pro eo quod dictus Johannes eſt infra etatem, & in 
cuſtodia Domini Regis, quanquam ſuſſicienter oſtenditur per record 
O' evidentias, quod ipſe ſervitium prædictum facere deberet, conſi. 
deratum exiſtet quod eſſet ad voluntatem Regis, quis diflum ſerv: 
tium iſta vice in jure ipſius Fobannes faceret ; & ſuper hacDoni- 
nu Rex aſſignavit Edmundum comitem Marcie ad deferendum dif 


die coronationis predida calcaria in jure prefati heredis, ſalus 


Taft. 107. 5 


jure alterius cujuſcungue; O ſic idem comes Mercie caicaria ill 
redifta die coronationis coram ipſo Domino Rege deferebat. 
And upon the ſame Plan, in the Law of Scotland, it was 
enacted by Act 6th, Parl. 1ſt, James I. That gif onie be 
* infeft of Offices of Law, and are not ſufficient to mint 
© {ter therein in proper Perſone, that utheris be ordained it 
their Stcedes ; for the quhilk they that hes ſick Offices ol 
the King in Fee be halden to anſwer to him gif they tre 
* paſſe.” Here, upon the Incapacity of certain Judges, from 


vant of Ability to judge, the Law gives a Power 7 the 
| ing 
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King to name Deputes to officiate for them, in the ſame 
Manner that the Memorialiſt here pleads ſhe ſhould have a 
Power to name a Depute for the Defender, upon his loſing 


his Right to act, or to take the Emoluments of his Office 
by having contracted Debts, which, by the Rules of Juſtice, 


make all the Advantages attending his Office no longer his, 


but the Right of his Creditors. | 

| The Defender's next Objection is, That his Office cannot 
be adjudgeable, becauſe it goes to neither Heirs nor Aſſig- 
neys; in which Light it differs from the Adjudications of all 
the Offices above-mentioned, that of Hugh Crawfurd ex- 
cepted, which were all heretable Offices, and conſequently 
were patrimonial Eſtates, i 

But to judge of the Weight of this Objection, it is neceſ- 
ſary to take the Parts of it ſeparate. 

And, 1/7. With reſpect to that Part of it which objects, 
that the Office in queſtion does not go to Heirs ; it is anſwe- 
red, That in ſubjecting to an Adjudication, the Law does 
not make a Diffèrence betwixt real Property and Patrimony. 
In order to lay a Subject open to this Diligence, it does not 
require that the Eſtate ſhould paſs from Father to Son; it is 


enough that it is a real Eſtate in the Perſon who has it at 


the Time: For Example, the Creditors of an Undertaker, 


who had contracted with a Gentleman to build a Houſe, 


could not adjudge the Contract, though ever ſo lucrative, 
to be intitled to perfect the Building in place of their Debi- 
tor: Or, if the Gentleman's Creditors had adjudged the 
Land upon which the Houſe is founded, they would not be 
intitled to demand Implement from the Undertaker, who 
did not contract with them: And the Reaſon is, becauſe the 
reſpective Rights founded on the Contract are not real Eſtates 


in the Debitor. But, on the other hand, it is no Objection 
to adjudging a real Eſtate, that it is only a Liferent one; for 
| a Terce can be adjudged, or a Courteſy, or the Liferent of 


an Heir of Entail; and nothing will ſave ſuch Adjudication 
„ but 


2d Object. 


( 


but an Irritancy, that is to ſay, a voiding of the Liferent- 
Eſtate itſelf, | | 

And though it be true, that in the Adjudications in the 
above heretable Offices this Peculiarity interveened, that they 
were patrimonial Eſtates, and perhaps this Circumſtance 
made the Deciſions go more eaſily down; yet, when the 
Thing is ſifted to the Bottom, there appears no Difference 
whatever betwixt a Liferent and an heretable Office, which 
ſhould ſubje the one, and yet liberate the other from the 


Diligence of Law. The Terms of the Grant in a Liferent f 
and in an heretable Office are the ſame in all Reſpects, ex. 7 
cept as to the ſingle Article of Endurance; perſonal Service { 
is the Condition of the Grant in the one Caſe as well as Fi 
the other; the Emoluments of the Grant are the Wages of E 
the Officer in the one Caſe as well as the other; the here- be 
table Officer is under as ſtrong an implied Prohibition againſt h 
alienating, as the Liferent Officer is; there is no Reaſon ks 
why he ſhould be allowed to alienate, and yet why the o- 0 
ther ſhould not: It appears abſurd that a Man who holds W « 
only for his own Life ſhould with-hold his Eſtate from tis in 
Creditors, and yet that one who holds likewiſe for his Chil. Pi 
dren ſhould have it in his Power to forfeit them. A heredi: ho 
tary Office is no more the Property of any one of the In- 2 
cumbents than a Liferent Office is. At the firſt ſuperficial 
View we are apt to imagine Differences betwixt a Liſerent as 
and a hereditary Office; and perhaps too, from the Inaccu- the 
racy of one of our moſt conſiderable Lawyers, we more im- MW «©; 
plicitely yield to that Diſtinction: But when the Matter is ac- ed 
curately conſidered, the Argument runs from the one to the EIT 
other, that ſince the one 1s adjudgeable, the other mult be 7 2 
adjudgeable likewiſe. F $15 find 
What impoſes upon the Mind in this imaginary Difference ¶ fee 
is, that heretable Offices paſs by Charter and Saline, and apf 
Titles are made regularly up to them by Services; being bel 


conveyed like Lands, they are deemed to be of the OY 
| 0 
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of Lands; and it is thereſore thought they ſhould be ſubjec- 
ted to real Diligence like them. But, with Submiſſion, up- 
on this accidental Difterence, which ariſes merely from the 
one Species of Offices being taken by Heirs, and the other 
not taken by Heirs, to rear up a Criterion for adjudging the 
one, and not adjudging the other, is by far too thin. And, 


to ſhow this evidently, let the Caſe be put, that the King 
ſhould grant an Office for Life, with an Obligation to re- 


new the ſame in favour of the Heir: When the Heir takes 


the Office in virtue of this Obligation, it would be only a 
Liferent Office in his Perſon, juſt as it had been in the Per- 
ſon of his Predeceſſor; he takes neither from his Anceſtor, 
nor through his Anceſtor ; he would need no Service, but 
would take directly from the King, and through the Re- 
newal of the King's Grant: And yet in this Caſe it is hard- 


ly doubted that his Office, though merely a Liferent one, 
would be adjudgeable for his Life at leaſt; whether for a 


longer Time, does not belong to the preſent Queſtion. Or 
ſuppoſe, that a Man had taken an heretable Office to himſelf 
in Literent, and to his Son in Fee: In this Caſe he has no 
more trucly than a Liferent Office in him, and yet it would 
not be diſputed that ſach Office could be adjudged for his 
Life, though in him it was no more than a Liferent Office. 
And to ſhow ſtill more, that an Office being a Liferent 
one, does not bar the adjudging of it, let the Caſe be ſuppoſed, 
that the Act 14.55, 11th Parl. James II. which diſcharged 
Offices to be given in Fee for the future, had been follow- 
ed forth; and that the King, inſtead of granting Regali- 
ties, Oc. to Heirs, had granted them only to his Nobility. 


over their Eſtates during Life; it is bumbly apprehended, 


ſince the Law at that Time ſtood, that. ſuch heretable Of- 
fies could be adjudged, the Memorialiſt ſays, it is humbly 
apprehended that no Diſtinction would have been made 


| betwixt the old Offices and the new ones; and fince the he- 


retable Offices hadbeen ſubjected to Adjudication, that as 
N the 
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the Law then ſtood, and upon the Circumſtances upon 
which it was formed, the Liferent ones would have been 
ſubjected to it likewiſe. Or ſuppoſe, when Cromwell abo. 
liſhed the heretable Juriſdictions altogether, that inſtead of 
aboliſhing them at once, he had reſerved the Liferents of 
the ſeveral Proprietors, ordering the Juriſdiction to ceaſe, 
and to fink with their Lives, it is humbly apprehended, 
that this Reduction of theſe heretable Offices into Liferent 
ones could not have operated a Repeal of the former 
Law, which ſubjected ſuch Offices to Attachment; and as 
they were open to Adjudication before, it is humbly appre- 
hended, that, as the Law then ſtood, and in the Circum— 
ſtances on Which it was formed, they would have lien open 
to Adjudications as formerly ; which ſhows ſufficiently, 
that the Circumſtance of an Office being liferent or here- 
table, is not the juſt Criterion of its being adjudgeable or not 
adjudgeable. | | 
Again, with reſpect to that Part of the Objection which 
is founded upon this, "That the Office in queſtion does not 
go to Aſſigneys, and is therefore not adjudgeable ; the Me- 
morialiſt is adviſed, that there is no Connection betwixt 
theſe two Propoſitions; and that the Concluſion, that an 
Office is not adjudgeable, becauſe it does not go to Aſſig- 
neys, is not a juſt one. In common Language we are 
apt inaccurately to term an Adjudger a legal Aſſigney: 
But no two Things can be more different than an Afiignee 
and an Adjudger ; the one takes in virtue of an Aſſigna- 
tion from another, the other by the mere Operation of 
Law); the one takes by the Will of the Granter, the other 
often expreſly againſt it: And as they differ in the Method 
of taking, ſo the Principles on which each takes are totally 
different too. And for the Reality of this Diſtinction, the 
Memorialiſt is ſo lucky as to have the Opinion of Sir James 


Stewart, in anſwer to Lord Dirleton's Doubts, Voce Reverſion 


perſonal, where giving his Opinion, that aRight of Reverſion 
ſecluding 


3 
ſecluding Aſſigneys does not ſeclude Adjudgers, he gives 
it on this Footing, that tho' Aſſigneys are expreſly excluded, 
Adjudgers are not; and therefore, ſays he, the Compriſing 
takes place as if Aſſigneys had not been excluded at all. 

And that one's Right which cannot be aſſigned may yet 


be adjudged, is agreeable to the Analogy of the Law of 
Scotland in a vaſt Variety of Caſes. When a Man grants an 


Eſtate, taking a Clauſe of Return to himſelf, his Right can- 


not be diſappointed by the Aſſignation of the Perſon who 
takes under it; but it may by Adjudication for the Debt 
of that Perſon. An Eſtate bound up by a prohibitory 
Clauſe, cannot be carried by a voluntary gratuitous Con- 
veyence ; but it will be carried by the Adjudication of a 
Creditor. And upon the fame Plan of a Diſtinction between 
the Deed by voluntary Will, and the Operation of Law ; 
when a Man ſells his Eſtate, and retains a Right of Rever- 
ſion in it, which Right, being ſir: juris, does of itſelf by 
Implication exclude Aſſigneys, or even ſuppoſing this Right 
of Reverſion had in gremis excluded Heirs and Aſſigneys; 
yet the Favour of Creditors is regarded ſo much, and the de- 
lectus perſone, and the Perſonality of the Reverſer, ſo little, 
that ſuch Right of Reverſion is adjudgeable. And whatever 
Doubt may have been in former Times concerning this, 
Sir James Stewart, in anſwer to Dirleton's Doubts, voce Re- 
verſion perſonal, lays it down expreſly to be the Law in 
his Time. 2 

Nor is this Diſtinction confined to the Rights to the Pro- 
perty of Lands, but runs through other Rights affecting 
Lands, and in general, other Subjects of Adjudication, e- 
ven where there is a ſtronger Preſumption of the delectus 
per/onz than in the Caſes juſt mentioned, and even where 
there is a legal Preſumption that Aſſigneys were intended 
to be excluded. Thus Lawyers have yielded ſo far to the 
dileftus per ſonæ, and the Will of the Proprietor, that where 


a Tack making no Mention of Aſſigneys was of ſhort 
Endurance 
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Endurance, and conſequently where there was a Probabi. 
lity of a delectus perſonæ, there they found ſuch Tack not aſ. 
ſignable voluntarily; but then they yielded ſo far to the Fa. 
vour of Creditors, and to the Reality of the Eſtate veſted 
in the Tenant, that they allowed ſuch "Tacks to be ad- 
judged, as may be gathered from Lord Stair, Tit, Tack, 

bara. 1. and Sir George M*Kenzie, Lib. 2. cap. 6. 

But the Matter does not reſt here; for even in ſome 
Caſcs where the Aſſigney is expreſly excluded, the Aqu- 
dication takes place. And this will appear from the Diſtinc- | 
tion betwixt the voluntary Deed of the Party, and the Ope- | 


ration of Law in the following Caſe: Suppoſe a Woman MW 
to be poſſeſſed of a Tack ſecluding Aſſigneys, or at lealt ſe. 

cluding ſuch as the Maſter did not conſent to ; in this Caſe \ 
it hath been found, that the Woman afterwards marrying, { 


and thereby by Implication aſſigning the Tack to her Huf t 
band, forfeited the Tack. The Principle of which Deciſi t 
on was this; that her Marrisge being a voluntary Act of c 
her's, and ſhe thereby transterring 5% jure all her Rights to 
her Husband, did by her voluntary Act give away that 
Tack, which ſhe voluntarily could not transfer, On the o- 
ther Hand, Tacks containing the ſame Clauſes went by the 
Operation of Law to the King upon Forteiture ; and by 
the ſame Operation they went upon the Eſcheat of the Te- 
nant, either for a criminal or civil Cauſe, to the King or the 
Lord reſpective. This appears ſrom a Deciſion oblerved by 
Colvil, 3d December 1 578, Lord Borthwick contra Archbiſhop 
of St Andrews; where a Tack being ſett with this Clauſe, that 
it ſhould not be aſſigned to any Man of higher Degree than 
the Tackſman himſelf, this Tack fell afterwards under the 
Tackſman's Eſcheat; and the Lords found, that the Lord 
of Regality, into whoſe Hands the Eſcheat fell, might align 
the Tack to Perſons of whatever Degree, notwithſtanding 


iuch expreſs and declared Excluſton of them, And ” Ms 
| ape, 


| of Scotland, as above has been ſhown. 
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Epe, Tit. Tacks, 25th January 1615, Elphing ſton contra 
Lady Airib. | 

Now if the Operation of Law againſt the expreſs Exclu- 
ſion of certain Aſſigneys is ſo ſtrong in favour of the King 
or Lord, much more ſtrong ought the Operation of Law to 
be againſt the Excluſion of Aſſigneys in the Caſe of Creditors- 
Adjudgers, becauſe the Caſe of theſe laſt is more favourable 
than that of the King or the Lord: And if the Operation of 
Law is ſo ſtrong, even where the Excluſion of Aſſigneys is 
expreſs, much more ought it to be allowed to take place as 
in the Caſe of the Defender's Commiſſion, where the Ex- 


cluſion is only implied. 


And indeed, /eparatim, when the Circumſtances from 
which the Excluſion of Aſſigneys in the preſent Commiſ- 
ſion is implied are conſidered, it appears that the Implica- 
tion is not ſo certain as might at firſt be imagined : For tho' 
the Commiſſion does not admit Aſſigneys, it does not ex- 
clude them; and it expreſly allows a Power of Deputation, 
the Effect of which muſt be, that in the Perſon of the De- 
pute all Idea of a delefns perſone mult be loſt, as much as in 
the Perſon of an Aſſigney. And indeed if ſuch Umbrage is 
taken at the Term afjgning, and that tho Memorialiſt is 
to be conſidered by her Adjudication as being a legal Aſ- 


ſigney, ſhe is willing to circumſcribe her Claim to a Power 


of naming a Depute, and drawing the Emoluments through 
him, according to the Practice of the Law of England and 
And if it ſhould oc. 


cur to your Lordſhips to be a Hardſhip upon the Defender 
to have a Depute named for him, for whom ſhe ſhall yet be 
anſwerable, the Memorialiſt is willing to remove ſuch Ob- 
jection, by making herſelf anſwerable tor ſuch a Depute. And 
as this her Demand is matcrial Juſtice, it is humbly thought 
| that your Lordſhips, as a Court of Equity, are impowered 
to grant it. 


JOHN DALRYMPLE. 
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